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A/ORDER

PER S.S.Godara, Judicial Member:-

This assessee’s appeal for assessment year 2014riERs against the
Commissioner of Income Tax (Appeals)-10, Kolkataedal14.03.2017 in case
N0.219-CIT(A)-10/W-35(3)/16-17/Kol involving procdmg u/s 143(3) of the Income
Tax Act, 1961, in short ‘the Act'.

Heard both the parties. Case file perused.

2. The assessee’s sole substantive ground chasidmgb the lower authorities’
identical action terming its Long Term Capital Gai. TCG) 0fZ34,25,766/- to be

bogus thereby adding the same as unexplained casdiiscu/s. 68 of the Act. We
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deem it appropriate at this stage to reproduce A)I3 (detailed findings affirming the
Assessing Officer’s action to this effect as folow

“07. DECISION:

1. | have carefully examined the action of the B@ in treating an amount of
Rs.34,25,766/- , claimed by the appellant as LTGGagus. The Ld. AO has very
carefully analyzed the information received frone timvestigation Wing, and has
recorded the noteworthy features of the Companyse/sbares were purchased | sold
by the assessee-individual. The economic paramefetise said company over the
period March 2010 to March 2014 have also been ghdwn record, in the analysis.
The rise and fall of the prices as recorded hadnble®ught out by the Ld. AO to be
artificial and not commensurate with the normal ketr as the Company had no
business at all.

2. The Ld. AO has also brought forth informatioattthe Regulatory Authority SEBI
has also after investigating such abnormal priceer@ases of certain stocks
investigated the matter and suspended trading rtacescripts. It is very clear that
the prices of these scrips fell sharply after ti#toading of these scripts by pre-
arranged and manipulated transactions. The entiamgactions were carried out on
the Stock Exchange to give it a color of real testgns.

3. The Ld. AO has confronted the assessee-app@&litinthe facts as available in the
statement of one Shri Anuj Agarwal of M/s Korp $ides Ltd, who represented the
Broker which has facilitated the trading of the uimgped shares. During the
assessment stage, the assessee-individual hasrafteipt of the final show cause
notice chosen not to answer, and therefore | fiadnerit in the claim of the appellant
during the appeal stage that no proper opportuhiédgl been given to the assessee in
the scrutiny stage.

4. | am in agreement with the Ld. AO that the teamti®ns relating to the claim of
LTCG as made by the Ld. AO come within the ambBswgpicious transactions”, and
therefore the rules of suspicious transactions woapply to the case. Payment
through Banks, performance through stock exchamgeogher such features are only
apparent features. The real features are the mdaipd and abnormal price of off
load and the sudden dip thereafter. Therefore, Vehdo reach the inevitable
conclusion that the transactions as discussed lgy tH.AO fall in the realm of
"suspicious” and "dubious" transactions. The Ld. ABs therefore necessarily to
consider the surrounding circumstances, which hde@d has done in a very
meticulous and careful manner. In the case of Wiiradba Vs CIT (International
Taxation) in ITA No.3088& 3107/Del/200S, the Hoa'Blelhi ITAT "B"-Bench has
observed, on 31.12.2010 as under:

"SUSPICIOUS AND DIBIOUS TRASANCTION HOW TO BE DEALWITH:
6.11. The tax liability in the cases of suspicitnasisactions, is to be assessed on the
basis of the material available on record, surroumyd circumstances, human
conduct, preponderance of probabilities and natofeincriminating information/
evidence available with AO.
6.12. In the case of Sumati Daya/ V. CIT (1995)Té&@man 89 (SC), the Hon'ble
Supreme Court has dealt with the relevance of huo@rduct, preponderance of
probabilities and surrounding circumstance, burdgnproof and its shifting on the
Department in cases of suspicious circumstance®llmying observations:
‘o It is, no doubt, true that in all cases in walhia receipt Is sought to be
taxed as income, the burden lies on the departtogarbve that it is within the
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taxing provision and if a receipt is in the natwfeincome, the burden of
proving that it is not taxable because it fallshivitexemption provided by the
Act lies upon the assessee. But in view of sedi@®nwhere any sum is found
credited in the books of the assessee for any quewear, the same may be
charged to income-tax as the income of the assedstbat previous year if
the explanation offered by the assessee aboutatteenand source thereof Is,
in the opinion of the Assessing Officer, not saitsbry. In such case there is
prima facie evidence against the assessee, wzreteipt of money, and if he
fails to rebut the same, the said evidence beimghuted, can be used against
him by holding that it is a receipt of an incomeduna. While considering the
explanation of the assessee, the department canhotever, act
unreasonably.

........... Having regard to the conduct of thedigt as disclosed in her sworn
statement as well as other material on the recard,inference could
reasonably be drawn that the winning tickets wenelpased by the appellant
after the event. The majority opinion after coesidg surrounding
circumstances and applying the test of human piblied had rightly
concluded that the appellant's claim about the ambeing her winning from
races, was not genuine. It could not be said tlteekplanation offered by the
appellant in respect of the said amounts had bejected unreasonably and
that the finding that the said amounts were incoimée appellant from other
sources was not based on evidence. "

CIRCUMSTANTIAL EVIDENCE HOW TO BE USED

6.13. It would, at this stage, be relevant to obesthe admissibility and use
of circumstantial evidence in income tax proceeslir@jrcumstantial evidence
is evidence of the circumstances, as opposed éotddvidence. It may consist
of evidence afforded by the bearing on the facbaoproved, of other and
subsidiary facts, which are relied on as inconsistgth any result other than
the truth of the principal fact. It is evidencevatrious facts, other than the fact
in issue which are so associated with the factsne, that taken together, they
form a chain of circumstances leading to an infeeeor presumption of the
existence of the principal fact. In the apprecmtad circumstantial evidence,
the relevant aspects, as laid down from time te tare -

(1) the circumstances alleged must be establishesith evidence, as In the
case of other evidence

(2) the circumstances proved must be of a conausature and not totally
Inconsistent with the circumstances or contradyctorother evidence.

(3) although there should be no missing links @ ¢hse, yet It is not essential
that every one of the links must appear on theaserbf the evidence adduced;
some of these links may have to be inferred froenpitoved facts;

(4) in drawing those Inferences or presumptions, Aluthorities must have
regard to the common course of natural eventsutoam conduct and their
relation to the facts of the particular case.

(5) The circumstantial evidence can, with equallitgcbe resorted to In proof
of a fact In issue which arises In proceedingstierassessment of taxes both
direct and Indirect, circumstantial evidence cannisde use of In order to
prove or disprove a fact alleged or in issue. b, fan whatever proceedings or
context Inferences are required to be drawn froendhidence or materials
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3.

available or lacking, circumstantial evidence haglace to assist the process
of arriving at the truth."”

6.14. It will also be worthwhile to consider thetura of burden of proof on
the AO for proving a fact or circumstance in thedme tax proceedings. The
guestions raised about the tax liability by the Af@ to be answered by the
assessee by furnishing reasonable and plausiblaratns. If assessee is not
forthcoming with proper or complete facts or hiatsment or explanation is
contradictory, drawing of suitable Inferences arstineation of facts is
inevitable. Courts generally will not interfere Wwisuch estimate of facts,
unless the inferences or estimates are perversapoicious.

6.15. The Assessee's technical contentions abouisaitility and reliance on
material available on the AQO's record are In theumea of contentions
challenging criminal or civil liabilities in a couof law. We are dealing with a
process of adjudication of assesses tax liabilgy dssessment under Income
Tax Act rather than conducting criminal or civillwbproceedings. As held by
the Hon'ble Supreme Court In the case of S.S. Gddgpra) nolis is
involved in adjudication of tax liability. The Assgee's contention that there
was no new material before the AO after the CITgAgétting aside order
cannot be accepted. New information and materdhirdieed come on record.
In our view, in a sensitive matter like this, exa®ingle clue or revelation can
be of great Importance. To reverse the order ofAtBeon this technical plea
will amount to taking a lopsided view of the prodiegys. Besides, the JPC has
underlined the importance of Reports of investmatgencies like CBI, DRI,
ED whose were in the offing, as the relevant ingasibns were in process. In
view of these observations, we do not accede toafisessee's pleas in this
behalf. The Assessee's contentions and objectionthis behalf that the
material available on record was not admissiblevadence and that It cannot
be relied on by the AO, are devoid of any merit arelrejected outright.”

In view of the above discussion, | find no infirgnih the orders of the Ld. AO, and |
confirm the same. Grounds 4,5,6,& 7 taken by theelgnt stand dismissed.”

We have given our thoughtful consideration to ricaintations. Case file
perused.

There is no dispute about the assessee to heslareld LTCG in issue of

334,25,766/- derived from transfer of 1700 sharesMifs NCL Research. The

Assessing Officer’s case in assessment order vead/ifs NCL Research Finance had

no business activity during the relevant holdinggeeto justify it astronomical rise in

its share price. He prepared a detailed chart dasgualleged collusion of entry

operatos in the above stock price increased by wfayigging. He accordingly

concluded in assessment order dated 27.12.201@althhé corresponding material on

record read with department’s search action caroedin various entry operators’
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case made it clear that the above LTCG were inldagus unexplained cash credits.
He rejected the assessee’s explanation based thre aklevant documentary evidence
in the nature of statements of share investmetatemment of accounts, contract notes
issued by ICICI Securities, bank statement reftgcpayments, receipts, contract note
issued by ICICI Security Ltd. and demat statemegarding her investments to
conclude that the impugned sum 880,34,25,766/- deserved to be added as
unexplained cash credits in her hands. All thisulted in the impugned addition
which stands affirmed in the CIT(A)’'s order extedthereinabove.

4. Learned Departmental Representative vehemeatijends during the course
of hearing that both the lower authorities havehttig added the impugned bogus
LTCG u/s 68 of the Act in assessee’s hands. Heeguocdse lawSumati Dayal vs.
CIT (1995) 214 ITR 801 (SC) andIT vs. Durga Prasad Mor¢1971) 82 ITR 540
(SC) in support. The Revenue’s case thereforeaisithpugned addition is liable to be
sustained.

5. We are given our thoughtful consideration takigontention. We first of all
find that this tribunal’'s co-ordinate bench’s orderNeeraj Gupta vs. ITO ihTA
No0.863/K 0l/2018 rejects Revenue’s identical arguments regardiegstid assessee’s
LTCG derived from sale of shares held in M/s NCls&ach Finance Services Ltd. as
follows:-

“2. The sole issue that arises for my adjudicatisnwhether the Assessing
Officer was right in rejecting the claim of the assee that he had earned Long
Term Capital Gains on purchase and sale of the ehanf M/s UNNO
Industries Limited and M/s NCL Research & Financsarvices Ltd. The AO
based on a general report and modus operandi adogenerally in these
cases and on general observations has concludédhibassessee has claimed
bogus long term capital gain. He made an additibnhe entire sale proceeds
of the shares as income and rejected the clainxedng@tion made u/s 10(38) of
the Act. The evidence produced by the assesseppors of the genuineness of
the transactions was rejected.

3.The assessee carried the matter in appeal antdth@IT(A), had upheld the
addition. The Id. CIT(A) has in his order relied amp “circumstantial
evidence” and “ human probabilities’ to uphold the findings of the AO. He
also relied on the so calledrtiles of suspicious transaction”. No direct
material was found to controvert the evidence flbgdthe assessee, in support
of the genuineness of the transactions. In otherdgothe overwhelming
evidence filed by the assessee remains unchallesmggdincontroverted. The
entre conclusions drawn by the revenue authorits, based on a common
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report of the Director o Investigation, Kolkata, ih was general in nature

and not specific to any assessee. The assesseaoivasnfronted with any

statement or material alleged to be the basis efréport of the Investigation

Wing of the department and which were the basisvbich conclusion were

drawn against the assessee. Copy of the repor&dgasnot given.

4. Under the circumstances, in a number of caseskianch of the Tribunal

has consistently held that decision in all suchesashould be based on

evidence and not on generalisaton, human probaslitsuspicion, conjectures

an surmises. We have in all cases deleted suchi@usli Some of the cases

were detailed finding which are listed below:-

SIl. No. ITANos. Name of the Assessedate of order / judgment

1. 1236-1237/K/17 Manish Kumar Baid & Others vs. AC8108.2017

2. ITA — Kolkata 2443/Kol/2017 Kiran Kothari (HUF) vd.O 15.11.2017

3. 22 of 2009 CIT, Kolkata-lll vs Bhagwati Prasad Agat 29.04.2009
Calcutta High Court

4. 456 of 2007 CIT vs. Shri Mukesh Ratilal Marolia@.2011 Bombay High
Court

5. 18 of 2017 Punjab PR. CIT (Central) Ludhiana vs Bhesh 16.02.2017
and Haryana High Gandhi, Court

6. 95 of 2017 Pr. CIT vs. Prem Pal Gandhi 1801.2018j&u and Haryana
High Court

7. 2281/Kol/2017 Navneet Agarwal, Legal Heir of Latgald 20.07.2018
ITAT - Kolkata Agarwal vs ITO, Ward-35(3), Calcutti A No.
863/K0l/2018 Assessment Year: 2014-15 Neerj Gupta.

5. I am bound by the proposition of law laid dowrthese case law. They are
squarely applicable to the facts of the case. Tie Departmental
Representative, though not leaving his ground, @owat controvert the claim
of the Id. Counsel for the assessee that the issgeestion is covered by the
above cited decisions of the Hon'ble High Courtd tre ITAT.

6. The Id. Departmental Representative filed dethilvritten submissions and
relied on the judgment of the Hon'ble Supreme Couthe case of Securities
and Exchange Board of India vs Rakhi Trading Pevatd in Civil Appeal
No0.1969 of 2011 with Civil Appeal Nos. 3174-3172@®1 and Civil Appeal
N0.3180 of 2011. The Id. Counsel for the assesgbmits that there is no
surviving order of SEBI against the assessee orcthrapany, the script of
which was purchased and sold by the assessee. Yibes is no surviving
adverse order of SEBI, against the claim of theessse, the judgment of the
Hon'ble Supreme Court cannot be applied to thesfatthis case.

7. In view of the above discussion the additiomurestion is deleted and the
appeal of the assessee is allowed.”

It also emerges that this tribunal’s yet anotheorinate bench’s decision in Navneet
Agarwal vs. ITO inITA No.2281/Kol/2017 decided on 20.07.2018 has rejected
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Revenue’s similar arguments going by suspiciousuanstances than based on
evidence as follows:-

“13. The issue for consideration before us is whethesuch cases, the legal evidence
produced by the assessee has to guide our dedrsitimee matter or the general
observations based on statements, probabilitiesahitbehavior and discovery of the
modus operandadopted in earning alleged bogus LTCG and STCG, haae
surfaced during investigations, should guide thbauities in arriving at a conclusion
as to whether the claim in genuine or not. An ategcam might have taken place on
LTCG etc. But it has to be established in each,dagé¢he party alleging so, that this
assessee in question was part of this scam. The chavents and the live link of the
assessee’s action giving her involvement in thenssaould be established. The
allegation imply that cash was paid by the assemsden return the assessee received
LTCG, which is income exempt from income tax, byyve cheque through Banking
channels. This allegation that cash had changedishamas to be proved with
evidence, by the revenue. Evidence gathered bRitteetor Investigation’s office by
way of statements recorded etc. has to also begghtan record in each case, when
such a statement, evidence etc. is relied upoindyevenue to make any additions.
Opportunity of cross examination has to be provittethe assessee, if the AO relies
on any statements or third party as evidence toenaakaddition. If any material or
evidence is sought to be relied upon by the AOh&®to confront the assessee with
such material. The claim of the assessee cann@jéeted based on mere conjectures
unverified by evidence under the pretentious gafbpm@ponderance of human
probabilities and theory of human behavior by tapattment.

14. It is well settled that evidence collected franird parties cannot be used against
an assessee unless this evidence is put beforarnine is given an opportunity to
controvert the evidence. In this case, the AO sadiely on a report as the basis for the
addition. The evidence based on which the DDIT rejgoprepared is not brought on
record by the AO nor is it put before the assesBkre.submission of the assessee that
she is just an investor and as she received s@w@nd she chose to invest based on
these market tips and had taken a calculated ngkhad gained in the process and
that she is not party to the scam etc., has todmgraverted by the revenue with
evidence. When a person claims that she has desse thansactions in a bona fide
and genuine manner and was benefitted, one cagjeut this submission based on
surmises and conjectures. As the report of invastig wing suggests, there are more
than 60,000 beneficiaries of LTCG. Each case habetassessed based on legal
principles of legal import laid down by the Counfdaw.

15.In our view, just the modus operandi, generiaa preponderance of human
probabilities cannot be the only basis for rejegtihe claim of the assessee. Unless
specific evidence is brought on record to contrbthex validity and correctness of the
documentary evidences produced, the same cannajdxted by the assessee. The
Hon'ble Supreme Court in the case of Omar Salavaviwd Sait reported in (1959)
37 ITR 151 (S C) had held that no addition can lzlenon the basis of surmises,
suspicion and conjectures. In the case of CIT(@HntKolkata vs. Daulat Ram
Rawatmull reported in 87 ITR 349, the Hon'ble SupeeCourt held that, the onus to
prove that the apparent is not the real is on #@uypwvho claims it to be so. The
burden of proving a transaction to be bogus hdsetstrictly discharged by adducing
legal evidences, which would directly prove thetfaf bogusness or establish
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circumstance unerringly and reasonably raising raarference to that effect. The
Hon'ble Supreme Court in the case of Umacharan &atos. Vs. CIT 37 ITR 271
held that suspicion however strong, cannot take plaee of evidence. In this
connection we refer to the general view on thecayi conveyance of immovable
properties. The rates/sale price are at varianitle the circle rates fixed by the
Registration authorities of the Government in nzzstes and the general impression
is that cash would have changed hands. The coavts laid down that judicial notice
of such notorious facts cannot be taken based aergksations. Courts of law are
bound to go by evidence.

16. We find that the assessing officer as well as tde@IT(A) has been guided by
the report of the investigation wing prepared widspect to bogus capital gains
transactions. However, we do not find that the sseg officer as well as the Ld.
CIT(A), have brought out any part of the investigatwing report in which the
assessee has been investigated and /or foundaghg of any arrangement for the
purpose of generating bogus long term capital gaiwhing has been brought on
record to show that the persons investigated, dwetu entry operators or stock
brokers, have named that the assessee was inionllwgh them. In absence of such
finding how is it possible to link their wrong dgs with the assessee. In fact, the
investigation wing is a separate department whia ot been assigned assessment
work and has been delegated the work of only makingstigation. The Act has
vested widest powers on this wing. It is the dutyhe investigation wing to conduct
proper and detailed inquiry in any matter wheradhs allegation of tax evasion and
after making proper inquiry and collecting propeidences the matter should be sent
to the assessment wing to assess the income aawpelWe find no such action
executed by investigation wing against the assedsea@bsence of any finding
specifically against the assessee in the invesgtigating report, the assessee cannot
be held to be guilty or linked to the wrong actstlid persons investigated. In this
case, in our view, the Assessing Officer at bestilccohave considered the
investigation report as a starting point of invgation. The report only informed the
assessing officer that some persons may have ndighsescript for the purpose of
collusive transaction. The Assessing Officer waty thound to make inquiry from all
concerned parties relating to the transaction &eh to collect evidences that the
transaction entered into by the assessee was alsollasive transaction. We,
however, find that the Assessing Officer has noiugght on record any evidence to
prove that the transactions entered by the assegsek are otherwise supported by
proper third party documents are collusive transast

17. The Hon’ble Supreme Court way back in the a#skalchand Bhagat Ambica
Ram vs. CIT [1959] 37 ITR 288 (SC) held that assesg could not be based on
background of suspicion and in absence of any agigléo support the same. The
Hon’ble Court held:

“ Adverting to the various probabilities which weigheith the Income-tax Officer we
may observe that the notoriety for smuggling fooming and other commodities to
Bengal by country boats acquired by Sahibgunj ané hotoriety achieved by
Dhulian as a great receiving centre for such comitiesl were merely a background
of suspicion and the appellant could not be tarmith the same brush as every
arhatdar and grain merchant who might have beenulgidg in smuggling
operations, without an iota of evidence in thatd&hThe cancellation of the food
grain licence at Nawgachia and the prosecutiorhefappellant under the Defence of
India Rules was also of no consequence inasmuctheaappellant was acquitted of
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the offence with which it had been charged andiéence also was restored. The
mere possibility of the appellant earning considdéeaamounts in the year under
consideration was a pure conjecture on the parthef Income-tax Officer and the
fact that the appellant indulged in speculation (Kalai account) could not
legitimately lead to the inference that the prafita single transaction or in a chain
of transactions could exceed the amounts, invalveélde high denomination notes,---
this also was a pure conjecture or surmise on te pf the Income-tax Officer. As
regards the disclosed volume of business in the ye@der consideration in the head
office and in branches the Income-tax Officer igehdl in speculation when he talked
of the possibility of the appellant earning a calesable sum as against which it
showed a net loss of about Rs. 45,000. The Incarm@fficer indicated the probable
source or sources from which the appellant couldeh@arned a large amount in the
sum of Rs. 2,91,000 but the conclusion which hieedrat in regard to the appellant
having earned this large amount during the year ambich according to him
represented the secreted profits of the appellaitsi business was the result of pure
conjectures and surmises on his part and had nodation in fact and was not
proved against the appellant on the record of tfecpedings. If the conclusion of the
Income-tax Officer was thus either perverse ortgtil by suspicions, conjectures or
surmises, the finding of the Tribunal was equa#iyverse or vitiated if the Tribunal
took count of all these probabilities and withoayahyme or reason and merely by a
rule of thumb, as it were, came to the conclusiuat the possession of 150 high
denomination notes of Rs. 1,000 each was satistgcaxplained by the appellant
but not that of the balance of 141 high denomimatiotes of Rs. 1,000 each”.

The observations of the Hon’ble Apex Court are #guwpplicable to the case of the
assessee. In our view, the assessing officer hafaihgd to bring on record any
material to prove that the transaction of the ass®svas a collusive transaction could
not have rejected the evidences submitted by thesase. In fact, in this case nothing
has been found against the assessee with aid ofliaegt evidences or material
against the assessee despite the matter beingiigated by various wings of the
Income Tax Department hence in our view under tlee@semstances nothing can be
implicated against the assessee.

18. We now consider the various propositions of laat down by the Courts of law.
That cross-examination is one part of the pringpdé natural justice has been laid
down in the following judgments:

a) AyaaubkhanNoorkhan Pathan vs. The State of Mah#&ma and Ors.

“23. A Constitution Bench of this Court in State MfP .v. Chintaman

Sadashiva Vaishampayan AIR 1961 SC1623, held hieatules of natural

justice, require that a party must be given the apmity to adduce all

relevant evidence upon which he relies, and furthet, the evidence of the
opposite party should be taken in his presence thathe should be given the
opportunity of cross-examining the witnesses exathipy that party. Not

providing the said opportunity to cross-examinengsses, would violate the
principles of natural justice. (See also: Union laflia v. T.R. Varma, AIR

1957 SC 882; Meenglas TeaEstate v. Workmen, AIR 856 1719; M/s.

KesoramCotton Mills Ltd. v. Gangadhar and Ors. ,AlB64 SC708; New
India Assurance Co. Ltd. v. Nusli Neville Wadia axmt. AIR 2008 SC 876;
Rachpal Singh and Ors. v. Gurmit Singh and Ors. 2009 SC 2448;Biecco
Lawrie and Anr. v. State of West Bengal and AnR 2010 SC 142; and State
of Uttar Pradesh v.Saroj Kumar Sinha AIR 2010 SG131
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24. In Lakshman Exports Ltd. v. Collector of Ceh&acise (2005) 10 SCC

634, this Court, while dealing with a case undee tGentral Excise Act,

1944 ,considered a similar issue i.e. permissiorhwespect to the cross-
examination of a witness. In the said case, thegsee had specifically asked
to be allowed to cross-examine the representatbfethe firms concern, to

establish that the goods in question had been adedufor in their books of

accounts, and that excise duty had been paid. TowtCheld that such a

request could not be turned down, as the denighe@fright to cross-examine,
would amount to a denial of the right to be heaed audi alterampartem.

28. The meaning of providing a reasonable oppotyutu show cause against
an action proposed to be taken by the governmenthat the government
servant is afforded a reasonable opportunity toeddf himself against the
charges, on the basis of which an inquiry is hdlde government servant
should be given an opportunity to deny his guild &stablish his innocence.
He can do so only when he is told what the chaeggsnst him are. He can
therefore, do so by cross-examining the witnesseduged against him. The
object of supplying statements is that, the govemirservant will be able to
refer to the previous statements of the witnessepoged to be examined
against him. Unless the said statements are provitte the government
servant, he will not be able to conduct an effectand useful cross-
examination.

29. In Rajiv Arora v. Union of India and Ors. AIR@GSC 1100, this Court
held: Effective cross-examination could have beemedas regards the
correctness or otherwise of the report, if the eoms of them were proved.
The principles analogous to the provisions of theidn Evidence Act as also
the principles of natural justice demand that theker of the report should be
examined, save and except in cases where the &etsaadmitted or the

witnesses are not available for cross-examinatiorsimilar situation. The

High Court in its impugned judgment proceeded tasader the issue on a
technical plea, namely, no prejudice has been catsehe Appellant by such
non-examination. If the basic principles of law éanot been complied with or
there has been a gross violation of the princigésatural justice, the High

Court should have exercised its jurisdiction ofigual review.

30. The aforesaid discussion makes it evident that, only should the
opportunity of cross-examination be made availabig, it should be one of
effective cross-examination, so as to meet theirement of the principles of
natural justice. In the absence of such an oppatyuit cannot be held that
the matter has been decided in accordance with &saGross-examination is
an integral part and parcel of the principles oftnial justice.”

b) Andaman Timber Industries vs. Commissioner oEX, Kolkata-Il wherein it was
held that:

“4. We have heard Mr. Kavin Gulati, learned senamunsel appearing for the
Assessee, and Mr. K.Radhakrishnan, learned seniansel who appeared for
the Revenue.

5. According to us, not allowing the Assessee tszexamine the witnesses
by the Adjudicating Authority though the statemesftshose witnesses were
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made the basis of the impugned order is a serilaus Which makes the order
nullity inasmuch as it amounted to violation ofrmiples of natural justice
because of which the Assessee was adversely dfféageto be borne in mind
that the order of the Commissioner was based upenstatements given by
the aforesaid two withesses. Even when the Assdisgréded the correctness
of the statements and wanted to cross-examinédhalicating Authority did
not grant this opportunity to the Assessee. It wdnd pertinent to note that in
the impugned order passed by the Adjudicating Aitthbe has specifically
mentioned that such an opportunity was sought byAtfsessee. However, no
such opportunity was granted and the aforesaid jdeaaot even dealt with by
the Adjudicating Authority. As far as the Tribunslconcerned, we find that
rejection of this plea is totally untenable. Thebtinal has simply stated that
cross-examination of the said dealers could noeharought out any material
which would not be in possession of the Appellaatiselves to explain as to
why their ex-factory prices remain static. It wast ffor the Tribunal to have
guess work as to for what purposes the Appellanit&hto cross-examine
those dealers and what extraction the Appellanttegifrom them.

6. As mentioned above, the Appellant had contetstedruthfulness of the
statements of these two witnesses and wanted deedistheir testimony for
which purpose it wanted to avail the opportunitycodss-examination. That
apart, the Adjudicating Authority simply relied upahe price list as
maintained at the depot to determine the pricetlierpurpose of levy of excise
duty. Whether the goods were, in fact, sold tostid dealers/witnesses at the
price which is mentioned in the price list itsebiutd be the subject matter of
cross-examination. Therefore, it was not for thguditating Authority to
presuppose as to what could be the subject maftéineocross-examination
and make the remarks as mentioned above. We mayailst out that on an
earlier occasion when the matter came before tlosrCin Civil Appeal No.
2216 of 2000, order dated 17-3-2005[2005 (187) E.LA33 (S.C.)] was
passed remitting the case back to the Tribunal wiéhdirections to decide the
appeal on merits giving its reasons for acceptingegecting the submissions.

7. In view the above, we are of the opinion thahé testimony of these two
witnesses is discredited, there was no materiah whe Department on the
basis of which it could justify its action, as ttatement of the aforesaid two
witnesses was the only basis of issuing the shogecaotice.”

19. On similar facts where the revenue has allegbatl the assessee has declared
bogus LTCG, it was held as follows:

a) The CALCUTTAHIGH COURT in the case of BLB CABLES
&CONDUCTORSJITA No. 78 0f2017] dated19.06.2018. THegh Court held vide
Para 4.1:

“ieooo.....we find that all the transactions through theoker were duly
recorded in the books of the assessee. The brakeralso declared in its
books of accounts and offered for taxation. In wiemw to hold a transaction
as bogus, there has to be some concrete evideneeewhe transactions
cannot be proved with the supportive evidence. Herethe case the
transactions of the commodity exchanged have niyt logen explained but
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also substantiated from the confirmation of thetpaBoth the parties are
confirming the transactions which have been dulypsuted with the books of
accounts and bank transactions. The ld. AR has aldumitted the board
resolution for the trading of commodity transactidrne broker was expelled
from the commodity exchange cannot be the criteriaold the transaction as
bogus. In view of above, we reverse the order eflthver authorities and
allow the common grounds of assessee’s appeal Stgpiverbatim]

This is essentially a finding of the Tribunal orcttaNo material has been
shown to us who would negate the Tribunal's findimgit off market

transactions are not prohibited. As regards vena@f the transactions, the
Tribunal has come to its conclusion on analysigaedvant materials. That
being the position, Tribunal having analyzed the dfefacts in coming to its
finding, we do not think there is any scope ofrfietence with the order of the
Tribunal in exercise of our jurisdiction under Seot260A of the Income Tax
Act, 1961. No substantial question of law is inedin this appeal. The
appeal and the stay petition, accordingly, shadihst dismissed.”

b) The JAIPUR ITAT in the case of VIVEK AGARWAL[ITAN0.292/JP/2017]order
dated 06.04.2018 held as under vide Page 9 Para 3:

“We hold that the addition made by the AO is mebaged on suspicion and
surmises without any cogent material to controvbé evidence filed by the
assessee in support of the claim. Further, the A® dlso failed to establish
that the assessee has brought back his unaccoumtedhe in the shape of
long term capital gain. Hence we delete the addineade by the AO on this
account.”

c) The Hon’ble Punjab and Haryana High Court in ttese of PREMPAL
GANDHI[ITA-95-2017(0&M)] dated18.01.2018 at vide gga3 Para 4 held as under:

..... The Assessing Officer in both the cases adtedappreciation to the
assessee’s’ income on the suspicion that these fietitous transactions and
that the appreciation actually represented the asse’s’ income from
undisclosed sources. In ITA-18-2017 also the Clgpéals) and the Tribunal
held that the Assessing Officer had not producedendence whatsoever in
support of the suspicion. On the other hand, altjirothe appreciation is very
high, the shares were traded on the National St&skhange and the
payments and receipts were routed through the bah&re was no evidence
to indicate for instance that this was a closelydheompany and that the
trading on the National Stock Exchange was mantpdlan any manner.”

The Court also held the following vide Page 3 Patfae following:

“Question (iv) has been dealt with in detail by tG#T (Appeals) and the
Tribunal. Firstly, the documents on which the Ass®gOfficer relied upon in
the appeal were not put to the assessee duringasBessment proceedings.
The CIT (Appeals) nevertheless considered theretailcand found that there
was no co-relation between the amounts sought tadded and the entries in
those documents. This was on an appreciation dé.fadere is nothing to
indicate that the same was perverse or irratiodaicordingly, no question of
law arises.”
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d) The BENCH “D"’OF KOLKATAITAT in the case of GAUTH PINCHA[ITA
No0.569/Kol/2017]order dated 15.11.2017 held as unike Page 12 Para 8.1:

“In the light of the documents stated i.e. (I te)xin Para 6(supra) we find
that there is absolutely no adverse material toliogpe the assessee to have
entered gamut of unfounded/unwarranted allegatibeeeled by the AO
against the assessee, which in our considered apinas no legs to stand and
therefore has to fall. We take note that the |d. &@Rld not controvert the
facts supported with material evidences which anerecord and could only
rely on the orders of the AO/CIT (A). We note tiratthe absence of
material/evidence the allegations that the assébsaleers got involved in
price rigging/manipulation of shares must therefaiso fail. At the cost of
repetition, we note that the assessee had furnisledlevant evidence in the
form of bills, contract notes, demat statement badk account to prove the
genuineness of the transactions relevant to thelmge and sale of shares
resulting in long term capital gain. These evideneere neither found by the
AO nor by the Id. CIT (A) to be false or fictitioas bogus. The facts of the
case and the evidence in support of the eviderealglsupport the claim of
the assessee that the transactions of the assassex genuine and the
authorities below was not justified in rejectingetblaim of the assessee that
income from LTCG is exempted u/s 10(38) of the Act.

Further in Page 15 Para 8.5 of the judgment, d:hel

“We note that the Id. AR cited plethora of the céses to bolster his claim
which are not being repeated again since it hagadly been incorporated in
the submissions of the Id. AR (supra) and have dagnconsidered by us to
arrive at our conclusion. The Id. DR could not lgrito our notice any case
laws to support the impugned decision of the Id. &)/AO. In the aforesaid
facts and circumstances of the case, we hold thatld. CIT (A) was not
justified in upholding the addition of sale proceedf the shares as
undisclosed income of the assessee u/s 68 of th&\Vkc therefore, direct the
AO to delete the addition.”

e) The BENCH “D” OF KOLKATA ITAT in the case of RAN KOTHARI HUF
[ITA No. 443/Kol/2017] order dated 15.11.2017 heide Para 9.3 held as under:

........ We find that there is absolutely no adversdemal to implicate the
assessee to the entire gamut of unfounded/unwadaaltegations leveled by
the AO against the assessee, which in our congidep&ion has no legs to
stand and therefore has to fall. We take note tih&t I[d. DR could not
controvert the facts which are supported with matezvidences furnished by
the assessee which are on record and could only oal the orders of the
AO/CIT(A). We note that the allegations that theease/brokers got involved
in price rigging/manipulation of shares must theref consequently fail. At
the cost of repetition, we note that the assessekftirnished all relevant
evidence in the form of bills, contract notes, dermsi@mtement and bank
account to prove the genuineness of the transactielevant to the purchase
and sale of shares resulting in long term capitaiihg Neither these evidences
were found by the AO nor by the Id. CIT(A) to Hedar fictitious or bogus.
The facts of the case and the evidence in supdothen evidence clearly
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support the claim of the assessee that the tramseciof the assessee were
genuine and the authorities below was not justifiedejecting the claim of
the assessee exempted u/s 10(38) of the Act drasieof suspicion, surmises
and conjectures. It is to be kept in mind that siep how so ever strong,
cannot partake the character of legal evidence.

It further held as follows:

“We note that the Id. AR cited plethora of the céses to bolster his claim
which are not being repeated again since it hagsady been incorporated in
the submissions of the Id. AR (supra) and have dagnconsidered to arrive
at our conclusion. The Id. DR could not bring ta owtice any case laws to
support the impugned decision of the Id. CIT(A)/AChe aforesaid facts and
circumstances of the case, we hold that the Id.(&lITwas not justified in
upholding the addition of sale proceeds of the shas undisclosed income of
the assessee u/s 68 of the Act. We therefore dinectAO to delete the
addition.”

f) The BENCH “A’OF KOLKATA ITAT in the case of SHAEEN KHEMANI[ITA
No0.1945/Kol/2014]order dated 18.10.2017 held asunile Page 24 Para 9.3:

“We therefore hold that there is absolutely no adeematerial to implicate
the assessee to the entire gamut of unwarrantegyailons leveled by the Id
AO against the assessee, which in our consideredanp has no legs to stand
in the eyes of law. We find that the Id DR coultd gumtrovert the arguments
of the Id AR with contrary material evidences ocorel and merely relied on
the orders of the Id AO. We find that the allegatibat the assessee and / or
Brokers getting involved in price rigging of SOIGhares fails. It is also a
matter of record that the assessee furnished adleeces in the form of bills,
contract notes, demat statements and the bank atsoto prove the
genuineness of the transactions relating to purehasd sale of shares
resulting in LTCG. These evidences were neithendooy the Id AO to be
false or fabricated. The facts of the case andetmidences in support of the
assessee’s case clearly support the claim of teessee that the transactions
of the assessee were bona fide and genuine andfdherthe |d AO was not
justified in rejecting the assessee’s claim of gx@n under section 10(38) of
the Act.”

g) The BENCH “H"OF MUMBAIITAT in the case of ARVIBKUMAR

JAINHUF[ITA No0.4682/Mum/2014]order dated 18.09.204&ld as under vide Page

6 Para 8:
C We found that as far as initiation of investigat of broker is concerned,
the assessee is no way concerned with the actithe broker. Detailed
finding has been recorded by CIT (A) to the efteet assessee has made
investment in shares which was purchased on tloe @bstock exchange and
not from M/s Basant Periwal and Co. Against pur@smapayment has been
made by account payee cheque, delivery of sharestaleen, contract of sale
was also complete as per the Contract Act, theegftine assessee is not
concerned with any way of the broker. Nowhere tehas alleged that the
transaction by the assessee with these particulakdy or share was bogus,
merely because the investigation was done by SigBinst broker or his
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activity, assessee cannot be said to have entetedingenuine transaction,
insofar as assessee is not concerned with theigcti¥’ the broker and have
no control over the same. We found that M/s Bakamiwal and Co. never
stated any of the authority that transactions irsNRamkrishna Fincap Pvt.
Ltd. On the floor of the stock exchange are inge@wr mere accommodation
entries. The CIT (A) after relying on the variouscdion of the coordinate
bench, wherein on similar facts and circumstandsesue was decided in
favour of the assessee, came to the conclusiortrdnagaction entered by the
assessee was genuine. Detailed finding recordedibyA) at para 3 to 5 has
not been controverted by the department by bringimg positive material on
record. Accordingly, we do not find any reasonrteifere in the findings of
CIT (A).”

h) The Hon’ble Punjab and Haryana High Court indhse of VIVEK MEHTA [ITA
No. 894 OF2010] order dated 14.11.2011 vide Padgara 3 held as under:

“On the basis of the documents produced by thesassein appeal, the
Commissioner of Income Tax (Appeal) recorded airitnabf fact that there
was a genuine transaction of purchase of sharethéyssessee on 16.3.2001
and sale thereof on 21.3.2002. The transactiorsalef and purchase were as
per the valuation prevalent in the Stocks Exchai8yeh finding of fact has
been recorded on the basis of evidence produceecanrd. The Tribunal has
affirmed such finding. Such finding of fact is dougp be disputed in the
present appeal. We do not find that the findingfaift recorded by the
Commissioner of Income Tax in appeal, gives gise tdo any question(s) of
law as sought to be raised in the present appeahdd, the present appeal is
dismissed.”

i) The Hon’ble Jurisdictional Calcutta High Count the case of CIT vs. Bhagwati
Prasad Agarwal in L.T.A. No. 22/Kol/2009 dated Z02AD09 at para 2 held as
follows:
“The tribunal found that the chain of transactiontered into by the assessee
have been proved, accounted for, documented angosigd by evidence.
The assessee produced before the CommissionecahéTax(Appeal) the
contract notes, details of his Demat account ansl,aproduced documents
showing that all payments were received by thessgse through bank.”

]) The Hon’ble Supreme Court in the case of PCIT weuTRohit kumar Kapadia
order dated 04.05.2018 upheld the following progpmsiof law laid down by the
Hon’ble Gujrat High Court as under:

“ It can thus be seen that the appellate authorétyvall as the Tribunal came
to concurrent conclusion that the purchases alreatyde by the assessee
from Raj Impex were duly supported by bills andrpagts were made by
Account Payee cheque. Raj Impacts also confirmedirimsactions. There
was no evidence to show that the amount was retyidek to the assessee.
Particularly, when it was found that the assesseettader had also shown
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6.

sales out of purchases made from Raj Impex whick @aleo accepted by the

Revenue, no question of law arises.”
20. Applying the proposition of law as laid down time above-mentioned
judgments to the facts of this case we are bountbisider and rely on the
evidence produced by the assessee in support daflaisn and base our
decision on such evidence and not on suspicion m@pgnderance of
probabilities. No material was brought on record ttng AO to controvert the
evidence furnished by the assessee. Under thesengtances, we accept the
evidence filed by the assessee and allow the ¢lztthe income in question
iIs a bona fide Long Term Capital Gain arising frahe sale of shares and
hence exempt from income tax.
21.Under the circumstances and in view of the aliseussion, we uphold
the contentions of the assessee and delete theaadioh questiori.

We afforded sufficient opportunity to the Reverfar indicating any material

on record indicating the assessee’s nexus withalleged share price rigging or her

name having specifically mentioned in any searatestent. There is no such material

forthcoming from the case file. We therefore addpt above detailed reasoning

mutatis mutandiso delete the impugned addition of unexplained GI'C

7. This assessee’s appeal is allowed.
Order pronounced in open court on 16/11/2018
Sd/- Sd/-
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